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Presently before the court in this action for social
security benefits is Kenneth S. Apfel, Comm ssioner of Soci al
Security's (the "Comm ssioner") objections to the magistrate
judge's Report and Recommendation (“R & R') and Felix L.
Santiago's (“Santiago”) response thereto. For the follow ng
reasons, the court will not approve and adopt the Report and
Reconmendati on and will grant the Comm ssioner's notion for

summary j udgnent .

BACKGROUND

On March 29, 1993, Santiago applied for Social Security
| ncome benefits ("SSI") under Title XVI of the Social Security
Act, 42 U S.C. 88 1381, et seq., and Title Il “DIB" benefits,!?

claim ng that he had becone di sabl ed as of Septenber 30, 1991,

1. The Title Il claimhas been withdrawn fromthe appeal and
therefore the court will not consider it.



due to “hypertension, hyperchol esterol, coronary artery disease,
abdom nal pain and arthritis.” (R& R at 3.) On July 6, 1993,
the application was denied. On Decenber 14, 1993, upon

reconsi deration, the application was agai n deni ed.

On February 1, 1994, Santiago filed a request for a hearing.
On August 1, 1995, a hearing was held before an adm nistrative
| aw judge (“ALJ”). Santiago was present with an interpreter. On
Novenber 6, 1995, the ALJ denied Santiago's request for benefits.
Santiago requested review with the Appeals Council. On March 20,
1997, the Appeals Council denied his request for review The
ALJ's decision is therefore the Comm ssioner's final decision.

On May 23, 1997, Santiago filed this civil action seeking
judicial review of the Comm ssioner's decision. Both parties
filed nmotions for sunmary | udgnent.

The court referred the case to United States Magi strate
Judge Faith Angell, who issued a Report and Recommendati on on
January 20, 1998, recommending that the court deny the
Comm ssioner's notion and grant Santiago's notion. On February
2, 1998, the Conmm ssioner filed objections to the Report and

Recomendati on and shortly thereafter, Santiago filed a response.

1. LEGAL STANDARD

Judicial review of admnistrative decisions is limted. The

court may not re-weigh the evidence. Mnsour Med. Cr. v.




Heckler, 806 F.2d 1185, 1190 (3d Cr. 1986), cert denied, 482
U S 905 (1987). The court determ nes only whether the
Commi ssioner's decision is supported by substantial evidence. 42

US C 8 405(g); Richardson v. Perales, 402 U S. 389, 401 (1971).

Substanti al evidence is "such rel evant evi dence as a reasonabl e
m nd m ght accept as adequate to support a conclusion."” Pierce

v. Underwood, 487 U.S. 552, 564-65 (1988). |If the decision is

supported by substantial evidence, the court nust affirmthe
deci sion regardl ess of whether it would have cone to a different
conclusion. 1d. The court reviews de novo the portions of the
Report and Reconmmendation to which objections are filed. 28

U.S.C. 8§ 636(b)(1)(0

11, DI SCUSSI ON

Santiago has exhausted all admnistrative renedi es and has
conplied with the applicable filing deadlines. The court has
subject matter jurisdiction over this action pursuant to 28
U.S.C. § 1331 and 42 U.S.C. § 405(g).

Santiago was born on April 10, 1936, in Puerto Rico. He was
57 years of age at the tinme of filing. Santiago has a high
school equival ency diploma from Puerto R co and speaks English
with difficulty. H's prior work history includes enploynent as a

packer and nmachi ne operator until 1986 when the plant at which he



wor ked cl osed. The job was considered unskilled and required him
to stand whil e working.

Santiago's relevant nedical history, beginning in 1992,
i ncludes gastric and cardi ac conplaints as well as abdom nal
pain. His record also refers to sinus ailnents, onychotic nails,
decreased hearing and generalized anxiety disorder with primry
i nsomia for which he received nedi cati on and counseling. He
al so conpl ained of |eft knee pain and was di agnosed with
osteoarthritis.? Treatnent for that illness included injections
and oral nedication.

The Comm ssi oner has established a five-step test for
determ ning whether a person is disabled under the Soci al
Security Act. 20 CF.R 88 404.1520. Under this test, the
claimant nust first show that he or she is not engaged in
substantial gainful activity. Next, the claimnt nust show that
he or she suffers froma severe nedical inpairnent. |f these two
are shown, the third step requires a conparison of nedica
evidence of the inpairnent wwth a |ist of inpairnents presuned
severe enough to preclude gainful enploynent. 20 CF. R, part

404, subpart P, Appx. 1 (Part A).®* |If the inpairnent matches or

2. OGsteoarthritis is a non-inflammtory degenerative di sease
characterized by the degeneration of cartilage between joints.
Dorland's Illus. Med. Dict., WB. Saunders & Co. 1994 at 1198.

3. A finding of disability can not be based solely on
subj ective synptonol ogy. There nust be nedical evidence and
(continued...)



is equal to one of the listed inpairnents, the claimnt qualifies
for benefits. 20 C F.R 88 404.1520(d); 416.920(d). If the
clai mant does not qualify at this step, the analysis proceeds to
the fourth step at which the inquiry is whether the clai mant can
performhis or her past work. |[If the Conm ssioner finds that the
claimant can performhis or her past work, the Conm ssioner wll
find that the claimant is not disabled and not entitled to
benefits. In that case, the inquiry ends. However, if the
Comm ssioner finds that the clai mant cannot perform his past
work, the fifth step is considered. At the fifth step, the
Comm ssi oner nust determ ne whet her the claimant can perform sone
other job. |If the Conmm ssioner determ nes that the clainmnt can
perform sone other job, the burden shifts to the Comm ssioner to
show that there is work which the claimant is qualified to
performin the national econony in light of the claimnt's age,
educati on and work experience. 20 C. F.R 88 404.1520(e)-(f) and
20 C.F.R § 416. 920.(e)-(f).

In this case, under the first step, the ALJ found that
Santiago had not engaged in substantial gainful enploynent since
his onset date. Under the second step, the ALJ found that

Santiago had severe inpairnents, including “hypertension, mninma

(...continued)

| aboratory tests showi ng that the claimant has a nedi cal

i mpai rment that could reasonably produce the synptons. 20 C. F.R
8§ 416.929(a).



generative joint disease of the left knee and generalized anxiety
di sorder.”* Under the third step, the ALJ found that these
ailments alone or in conbination did not match or equal the CFR s
listed inpairnents. Under the fourth step, the ALJ determ ned
that Santiago was not entitled to benefits because he could
performhis prior relevant work as a packer and nmachi ne worker at
the light or noderate level wthout limtation. (Dec. at 4; R
21-31; R& Rat 7.) The ALJ found that Santiago's job required
standi ng, operating a machine and |ifting weight of |ess than ten
pounds. (R 77-79.) Because the ALJ found that Santiago coul d
performhis former job, he did not consider the fifth step.

The magi strate judge recommended that the court overturn the
ALJ' s deci sion because the record does not include evidence that
Santiago can stand or wal k nore than six hours per day. The
magi strate judge relies upon the fact that Santiago was di agnosed
Wth osteoarthritis and that Santiago's described lifestyle is
sedentary. (R & R at 7.) The nmagistrate judge then consi dered
the fifth step and found that Santiago qualified for benefits

because “a sedentary residual functional capacity by an

4. Under the statute, in order to find arthritis that

qualifies, there nust be a finding of a history of persistent
joint pain, swelling and tenderness involving nultiple najor
joints with signs of joint inflammuation resulting in significant
restriction of function of the affected joints and corroboration
by positive serologic test for rheumatoid factor; or antinucl ear
anti bodi es; or elevated sedinmentation rate; or characteristic

hi st ol ogi ¢ changes in biopsy of synovial nenbrane or subcutaneous
nodule. 20 C.F.R § 1540. Appx.1 Sub. P 1.02-1.083.

6



i ndi vi dual of advanced age, with [imted education, illiteracy in
English and unskilled work history directs a finding of disabled
on the Gid.” (R &R at 8.)

The Comm ssioner objects to the nmagistrate judge' s finding
based on Santiago's osteoarthritis and argues that the evidence
does not support a finding of functional limtations. The
Comm ssi oner contends that because there was no evidence to
support the finding of a functional limtation, the ALJ was
justified in finding that Santiago could stand for a sufficient
period of time to performhis former job. (Obj. to R& Rat 2.)
The Comm ssioner also objects to the magistrate judge's reliance
upon Santiago's other nedical conplaints in conbination with his
osteoarthritis. The Comm ssioner argues that the record does not
show that Santiago has a condition that could cause the chest
pai ns of which he conplains. Santiago has no heart disease, his
hypertension is stable and his gastric conplaint is controlled by
medi cation. (Obj. to R& Rat 3-4.) Lastly, the Conm ssioner
argues that the magistrate judge was beyond the scope of her
reviewin finding that Santiago is disabled under the nedical -
vocational guidelines for sedentary worKk.

It is the ALJ's responsibility to resolve conflicts in the
evi dence and to determne credibility and the relative weight to

be accorded the evidence. Richardson, 402 U S. at 401. Upon

appeal to this court, the Comm ssioner's factual determ nations,



i f supported by substantial evidence, shall be concl usive both as
to those determ nes and inferences reasonably drawn fromthose

determnations. Cotter v. Harris, 650 F.2d 481 (3d Cr. 1981).

In order to consider subjective nedical conplaints, there nust be
substanti ating nedi cal evidence and the cl ai mant nust show t hat
he has a condition which could reasonably be expected to cause

the synptons of which he conplains. WIllians v. Sullivan, 970

F.2d 1178, 1186 (3d G r. 1992). Further, while the district
court may remand the case for further findings of fact, it may

not make findings of its owmn. Gant v. Shalala, 989 F.2d 1332,

1338 (3d Cir. 1993).

The record upon which the Conm ssioner and the ALJ relied
included clinical tests that did not show any heart di sease (Dec.
at 1; Exs. 18, 22); clinical tests that show only a slight
decrease in knee function with normal station and gait (Dec. at
2; Exs. 26, 34, 35); and clinical tests show ng that Santiago's
stomach conplaints were due to gastritis that could be controlled
by medicine. (Dec. at 2; Ex. 26). The evidence before the ALJ
al so included Dr Finch's report stating that Santiago had no
established exertional limtations (R 104); Dr. Myer's report
stating that Santiago could stand and/or wal k for about 6 hours
in a 8 hour work day (R 114); Dr. Greenspan's report that
Santiago had no inpairnment that prevented himfrom standi ng or

wal king; Dr. Mellar's report finding that Santiago had



osteoarthritis and recomendi ng “wel | cushi oned shoes, wei ght

| oss, and range of notion exercises” as treatnent (R 254); Dr.
Patel's report finding that Santiago had mld osteoarthritis with
a small cyst formation (R 274); Dr. Mellar's report stating that
x-rays of Santiago's knee showed that the range was wi thin nornma
limts, and finding that Santiago was “persistently synptonatic
for osteoarthritis wthout any nmechanical synptons.” (R 290-91).
The ALJ also relied upon Santiago's description of his life that
showed he led a fairly normal lifestyle. (Dec. at 3.) The ALJ
found that Santiago's subjective conplaints were not supported by
the clinical evidence. (Dec. at 4-5.)

There is substantial evidence in the record to support the
ALJ's findings. Under the applicable Iaw, the court nust defer
to the factual findings of the Comm ssioner and the ALJ. The
court will not adopt the nmagistrate judge's Report and
Recommendat i on.

There are no genuine issues of material fact and the
Comm ssi oner has shown that he is entitled to judgnent as a
matter of law. The court will grant the Conm ssioner's notion

and deny Santiago's notion.

V. CONCLUSI ON

For the above reasons, the court will not approve and adopt

the magi strate judge's Report and Recommendation, the court wll



grant the Conm ssioner's notion for sunmary judgnment and deny
Santiago's notion for summary judgnent.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
FELI X L. SANTI AGO : CIVIL ACTI ON
V.
KENNETH S. APFEL

Conmi ssi oner of :
Soci al Security : NO. 97-3640

ORDER

AND NOW TO WT, this day of August, 1998, upon
consi deration of the parties' cross-notions for summary judgnent,
and the responses thereto, the magi strate judge's Report and
Reconmendati on and objections thereto, IT IS ORDERED that the
magi strate judge's Report and Recomrendation is not adopted,
Conmi ssi oner Kenneth S. Apfel's notion for summary judgnent is
GRANTED and Felix L. Santiago's notion for sunmary judgnent is
DENI ED.

Judgnent is entered in favor of Conm ssioner Kenneth S.

Apfel and against Felix L. Santiago.

LOU S C. BECHTLE, J.



